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Underwriters and Brokers to note
Immediate

Purpose and scope of Bulletin
The purpose of this bulletin is to provide a further update on developments regarding
the Terrorism Insurance Act 2003. Previous communication to the market has been
via Market Bulletin Y2954, issued on 17 December 2002, a presentation in the Old
Library on 12 May 2003, Market Bulletins Y3081, Y3126 and Y3144, issued on 26
June 2003, 28 August 2003 and 17 September 2003 respectively and a presentation in
the Old Library on 24 September 2003.

Lloyd’s is regulated by the Financial Services Authority
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2.

Terrorism Insurance Regulations 2003
The Governor-General of the Commonwealth of Australia gazetted yesterday (25
September 2003) the Terrorism Insurance Amendment Regulations 2003 (No. 1).
The amendments set out in Schedule 1 have immediate effect and impact Items 8, 20,
23 and 26 of Schedule 1 of the Terrorism Insurance Regulations 2003. These being
that:
•
•
•
•

Private sector insurance of certain state local government bodies are now within
the scope of the Act.
Cash in transit policies are now excluded.
The exclusion relating to a contract of aviation insurance, being an aviation
liability indemnity contract has been modified.
Trailers and prime movers used in the mining or construction industries, which
aren’t ordinarily registered for travel by road are now within the scope of the Act.

In addition, Schedule 2 of the amendment Regulations advise that, with effect from 16
October 2003, Item 7 of Schedule 1 of the Terrorism Insurance Regulations 2003 is to
be omitted from the exclusions.
A compilation of the Terrorism Insurance Regulations 2003 (as amended) can be
obtained by accessing the weblink provided in the further information section below.
3.

ARPC & Lloyd’s

3.1.

Reinsurance Contract
Market Bulletin Y3144, issued on 17 September 2003 provided a copy of the
Reinsurance Contract that was to be used by the Australian domestic insurance
market. The Bulletin explained that the ARPC required that the same form of
contract was to be used by each Lloyd’s syndicate opting into the ARPC Terrorism
Insurance Scheme, and at the time of that Market Bulletin the contract wording was
still undergoing legal review.
We attached at Appendix 2 to this Bulletin, the Lloyd’s version of the Reinsurance
Contract, which has been approved by the ARPC (subject to possible minor nonmaterial amendments).

3.2.

Syndicates’ ability to opt into or out of the Scheme
Syndicates have the option to opt into or out of the reinsurance arrangement with the
ARPC. To exercise their option, syndicates need to advise Worldwide Markets, in
writing, of their decision by no later than Friday, 26th September. A pro-forma
letter to be completed by syndicates is attached at Appendix 3 to this Bulletin and
should be returned electronically to australian.terrorism@lloyds.com. A word version
of this letter can be obtained by contacting Maxine Hooper, whose contact details are
shown below. This letter is to be completed by all syndicates regardless of
whether they decide to opt into or out of the Scheme.
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Please note: Lloyd’s Australia, on behalf of the Market, and the ARPC will be
signing the Lloyd’s Reinsurance Contract at 3.30pm (Australian time) on Tuesday, 30
September. At this time a schedule of those syndicates who have chosen to opt into
the reinsurance arrangement with the ARPC will be attached to the Reinsurance
Contract, along with their respective retention amounts. Any opt-in letters that are
received after this signing can be appended to the Reinsurance Contract, but there will
be a gap in the coverage offered by the ARPC, as this will only commence from the
date that the ARPC accept these as appended to the Schedule.
3.3.

Reduction Percentage
Please note: Market Bulletin Y3144, issued on 17 September 2003 showed an error
in the information given on the reduction percentage. The last paragraph should have
read as follows:
“In the event of a loss exceeding the A$10bn per event maximum, syndicates who
decided not to opt into the reinsurance arrangement with the ARPC will not be able to
take advantage of the reduction percentage. Therefore, they will still be required to
pay out 100% of the claim.”

3.4.

‘Opt-in’ Obligations

3.4.1. Reporting
Market Bulletin Y3144, issued on 17 September 2003 provided a copy of the
quarterly return that would need to be submitted by those syndicates choosing to opt
into the reinsurance arrangement with the ARPC. The ARPC have made a slight
amendment to the Lloyd’s return, to ensure that it conforms with the return to be
submitted by the domestic market. The amendment is that they have included a row
relating to Goods & Services Tax (GST). However, from a Lloyd’s perspective, the
reinsurance premium payable to the ARPC will not be subject to GST as Lloyd’s
underwriters are not making a supply connected with Australia, therefore returns
should show ‘nil’ with respect to GST.
3.4.2. Payment of Premium
A question was raised at the Old Library presentation and related to which Tier
offshore risks should be placed. It has been confirmed that such risks should be
placed in Tier C.
4.

Further information
The Terrorism Insurance Act 2003 and its amended Regulations can be obtained using
the following links:
Terrorism Insurance Act 2003:
http://scaleplus.law.gov.au/html/pasteact/3/3598/pdf/0432003.pdf
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Terrorism Insurance Regulations 2003 (as amended)
http://scaleplus.law.gov.au/html/pastereg/3/1800/pdf/TerrorismInsurance2003.pdf
A website for the ARPC can be obtained using the following link:
http://www.arpc.treasury.gov.au
Questions that have previously been raised by the Market have been compiled into a
Frequently Asked Questions document and are available via the following link:
http://www.lloyds.com/index.asp?itemid=2431 – please scroll down to the ‘Other
Useful Information Section’.
Please note: that the Frequently Asked Questions list is not an exhaustive list and is
provided as ‘general’ advice and should not be used as a substitute for individual legal
advice.
If you have any queries about the above please contact any of the following:
Lloyd’s Worldwide Markets:
Market Services Desk:

Tel: 020 7327 6677
Email: market.services@lloyds.com

Maxine Hooper

Tel: 020 7327 6291
Email: maxine.j.hooper@lloyds.com

Andrew Smith

Tel: 020 7327 5349
Email: andrew.d.smith@lloyds.com
Fax:

020 7327 5255

Lloyd’s General Representative in Australia:
Keith Stern

Tel: 00 61 2 9223 1433
Fax: 00 61 2 9223 1466
Email: kstern@bigpond.com

We have sent this bulletin to active underwriters and the compliance officers of Lloyd’s
brokers and managing agents and for information to market associations.

Julian James
Director
Worldwide Markets

Appendix 1

Terrorism Insurance Amendment
Regulations 2003 (No. 1)1
Statutory Rules 2003 No. 2442
I, PHILIP MICHAEL JEFFERY, Governor-General of the
Commonwealth of Australia, acting with the advice of the
Federal Executive Council, make the following Regulations
under the Terrorism Insurance Act 2003.
Dated 24 September 2003

P. M. JEFFERY
Governor-General
By His Excellency’s Command

NICK MINCHIN
Minister for Finance and Administration
for the Treasurer

2003 No. 244.doc, 24/09/2003, 1:53 pm
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Schedule 2
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1

2

Name of Regulations
These Regulations are the Terrorism Insurance Amendment
Regulations 2003 (No. 1).
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Commencement
These Regulations commence as follows:
(a) on gazettal — regulations 1 to 3 and Schedule 1;
(b) on 16 October 2003 — Schedule 2.
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Amendment of Terrorism Insurance Regulations 2003
Schedules 1 and 2 amend the Terrorism Insurance Regulations
2003.

2

Terrorism Insurance Amendment Regulations 2003 (No. 1)

2003, 244

Amendments commencing on gazettal

Schedule 1

Schedule 1

Amendments commencing on
gazettal
(regulation 3)

[1]

Schedule 1, paragraph 8 (e)
substitute
(e) a public authority of a State, or an instrumentality or
agency of the Crown in right of a State, other than:
(i) a body by which the Crown carries on a business; or
(ii) a local governing body established by or under a law
of a State, other than a body whose sole or principal
function is to provide a particular service, such as
the supply of electricity or water; or

[2]

Schedule 1, item 20
after
contract of insurance for goods
insert
(including any form of legal tender)

[3]

Schedule 1, paragraph 23 (b)
omit
, whether or not the indemnity is provided by the
Commonwealth or by another person

2003, 244

Terrorism Insurance Amendment Regulations 2003 (No. 1)
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Schedule 1

[4]

Amendments commencing on gazettal

Schedule 1, item 26
substitute
26 A contract of insurance (whether or not the cover is limited or
restricted) for loss of, damage to or liability arising in
connection with any of the following:
(a) prime movers (other than prime movers, used in mining or
construction activities, that would not ordinarily be
registered to travel by road);
(b) trailers (other than trailers, used in mining or construction
activities, that would not ordinarily be registered to travel
by road);
(c) rail and tram rolling stock.
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Terrorism Insurance Amendment Regulations 2003 (No. 1)

2003, 244

Amendment commencing on 16 October 2003

Schedule 2

Schedule 2

Amendment commencing on
16 October 2003
(regulation 3)

[1]

Schedule 1, item 7
omit

Notes
1.

These Regulations amend Statutory Rules 2003 No. 162.

2.

Notified in the Commonwealth of Australia Gazette on 25 September
2003.

2003, 244

Terrorism Insurance Amendment Regulations 2003 (No. 1)
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Terrorism Insurance Amendment Regulations 2003
(No. 1) 2003 No. 244
EXPLANATORY STATEMENT
STATUTORY RULES 2003 No. 244
Issued by authority of the Treasurer
Terrorism Insurance Act 2003

Terrorism Insurance Amendment Regulations 2003 (No. 1)
The Terrorism Insurance Act 2003 (the Act) sets up the framework for the Government's terrorism
insurance scheme.
Section 43 of the Act provides that the Governor-General may make regulations prescribing matters
required or permitted by the Act to be prescribed, or necessary or convenient to be prescribed for
carrying out or giving effect to the Act.
Section 7 of the Act specifies that a contract is not an eligible insurance contract to the extent to which it
is prescribed by regulations. The Terrorism Insurance Regulations 2003 (the Principal Regulations) list
the various forms of insurance contracts that are not eligible insurance contracts.
The purpose of the amendment Regulations is to amend the list of insurance contracts that are not
eligible for the purposes of the Act. In particular, the amendments ensure that the following insurance
contracts are within the coverage of the terrorism insurance scheme:
•

insurance contracts that provide cover to local government;

•

insurance contracts entered into in the course of Territory insurance;

•

aviation indemnity policies provided by parties (e.g. insurers) other than the Commonwealth;

•
insurance contracts that provide cover for trailers and prime movers used in mining and
construction, and not normally registrable for use on road;
and that insurance contracts for cash in transit are treated the same as contracts for goods in transit.
Local Government Property
Item 8(e) of Schedule 1 of the Principal Regulations was intended to exclude contracts of insurance that
provide cover to State governments, except to the extent the State is carrying on a business. Legal advice
confirmed that the drafting of Item 8(e) also excluded contracts of insurance that provide cover to a local
council.
The policy intent has always been that local government property would be covered by the terrorism
insurance scheme.
The substitute for Item 8(e) ensures that local government property will be covered by the scheme. The
description of 'local governing body' is consistent with the definition of the term in the Local
Government (Financial Assistance) Act 1995.
Territory Insurance
Section 7(3) of the Terrorism Insurance Act states that "a contract of insurance is not an eligible
insurance contract if it is made in the course of State insurance not extending beyond the limits of the
State concerned". This provision is necessary due to the Constitutional limitation on the
Commonwealth's ability to make laws relating to State insurance.
Item 7 of Schedule 1 of the Principal Regulations provided that a contract of insurance entered into in the
course of State insurance or Territory insurance, is not an eligible insurance contract.

The effect, inadvertently, has been to exclude from the scheme's coverage all insurance contracts issued
by the Territory Insurance Office (TIO). The TIO is a general insurance company owned by the Northern
Territory Government, and operating commercially in competition with other general insurers.
There is no Constitutional limitation on the Commonwealth's powers to make laws regarding Territory
insurance. Thus Item 7 of the Principal Regulations went further than the exclusion of State insurance in
the Act, and beyond the Constitutional need to exclude State insurance.
The TIO is the only Territory insurance provider. Because of the potential damage to the organisation's
competitiveness of not being able to issue 'eligible insurance contracts', the Regulations have been
amended such that Territory insurance contracts are eligible.
This has been achieved by deleting Item 7 of Schedule 1. Section 7(3) of the Terrorism Insurance Act
will continue to exclude State insurance from coverage, consistent with the Constitution.
The Territory Insurance Office requested this amendment. They also asked for a period of adjustment to
allow them time to reinsure their eligible insurance contracts with the Australian Reinsurance Pool
Corporation. This need for time to put in place reinsurance arrangements explains the delayed
commencement date for Schedule 2 of the Amendment Regulations.
Aviation indemnities provided by entities other than the Commonwealth
Following the events of September 11, 2001 in the US, the Australian Government provided certain
indemnities to airlines and airports to enable them to remain operative in the wake of the withdrawal of
terrorism risk cover by commercial insurers. In order to avoid duplicating this indemnity cover, Item
23(b) of Schedule 1 of the Principal Regulations was intended to exclude from coverage under the
terrorism insurance scheme liabilities that are indemnified by the Commonwealth under these separate
arrangements.
As drafted, however, Item 23(b) had the potential to exclude from the terrorism insurance scheme
liability contracts that are commercially underwritten.
This arose because Item 23(b) of the Principal Regulations excluded an aviation liability indemnity
contract within the meaning of subregulation 31(2) of the Insurance Contracts Regulations 1985,
whether or not the indemnity is provided by the Commonwealth or by another person. Referring to
contracts issued by parties other than the Commonwealth goes beyond the description contained in the
Insurance Contracts Regulations, which refers to indemnities provided by the Commonwealth.
The Terrorism Insurance Amendment Regulations address this issue by removing the words "whether or
not the indemnity is provided by the Commonwealth or by another person" in Item 23(b) of the
Regulations. The effect will be that liability contracts held by the owner /operator of a building at an
airport will be eligible insurance contracts, except if the Commonwealth provides the indemnity.
Trailers and Prime Movers not normally registered for use on road
Item 18 of the Principal Regulations excludes from the definition of eligible insurance contracts,
insurance contracts for motor vehicles, other than moveable machinery or equipment, used in mining or
construction activities, that would not ordinarily be registered to travel by road. The exception for
moveable machinery or equipment used in mining or construction activities was considered necessary to
avoid excluding vehicle-type items that are not designed really to move on roads.

Item 26 of Schedule 1 of the Principal Regulations excluded contracts of insurance for loss of, damage to
or liability arising in connection with prime movers, trailers, and rail and tram rolling stock.
The Insurance Council of Australia recently indicated that there is mining and construction equipment
which may not constitute a motor vehicle, in that it is not capable of being self propelled, but would
constitute a trailer and therefore be excluded by Item 26.
The amended Item 26 ensures consistency of treatment of vehicle-type items that are used in mining or
construction activities, but not designed really to move on roads.
Cash in transit
Item 20 of Schedule 1 of the Principal Regulations excluded contracts of insurance for goods in transit
from the scheme's coverage. As the insurance industry also issues separate policies for 'cash in transit',
there was a risk that the interpretation of the word 'goods' in Item 20 would not extend to legal tender.
The amended Item 20 ensures that insurance contracts for legal tender that is in transit are treated the
same, for the purposes of the Act, as insurance for other goods in transit.
Commencement
Regulations 1 to 3 and Schedule 1 of the Terrorism Insurance Amendment Regulations commenced on
Gazettal. Schedule 2 will commence on 16 October 2003.
[

Appendix 2

APPENDIX 3
Letter to be addressed to Andrew Smith, Senior Manager,
Lloyd’s World Wide Markets
Dear Sir,
Australian Reinsurance Pool Corporation Reinsurance Arrangement
1 October 2003 to 31 December 2003
I am writing on behalf of syndicate [insert name and number of syndicate].
I understand that the Australian Terrorism Insurance Act 2003 provides that: “A terrorism
exclusion in an ‘eligible insurance contract’ has no effect in relation to a loss or liability to the
extent to which the loss or liability is an eligible terrorism loss” Section 8(1).
In order to provide cost-effective reinsurance coverage for this risk, the Australian Government
has established the Terrorism Insurance Scheme (the Scheme), operated by the Australian
Reinsurance Pool Corporation - ARPC. Ultimately the Scheme is backed by the Australian
Government of the Commonwealth.
All syndicates are eligible to cede reinsurance business falling within the scope of the Australian
Terrorism Insurance Act 2003.
Where a syndicate believes that they can benefit from their own reinsurance arrangements rather
than those provided by the Scheme, it may choose not to enter into a reinsurance arrangement
with the ARPC.
Any decision is binding for the period 1 October 2003 – 31 December 2003 and a decision to
stay out of the Scheme means that the syndicate concerned gives up the right to benefit from
reinsurance from the Scheme in relation to a ‘declared terrorist incident’ occurring during this
period.
I understand this and confirm that syndicate [insert name and number of syndicate] does not
wish/does wish to benefit from the reinsurance arrangement with the ARPC for the period 1
October 2003 – 31 December 2003. I understand that this decision is irrevocable for this period.
Future enquiries relating to our syndicate’s adherence to its obligations under the Australian
Terrorism Insurance Act 2003 should be directed to [insert contact name].
Yours faithfully



Delete as appropriate

For and on behalf of syndicate [Insert name and number of syndicate]

cc:

Lloyd’s Australia Ltd, Suite Q, Level 12, 55 Hunter Street, Sydney, NSW 2000, Australia
Fax number: 00 612 9223 1466

Annexe A

AUSTRALIAN REINSURANCE POOL CORPORATION
ABN 74 807 138 872
Premium Return for Quarter Ended
…………………………………
Australian
Capital
Territory
Commercial Property:
Tier A

Tier B

Tier C

Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil
12%

Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil
4%

Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil
2%

Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil
12%

Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil
4%

Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil
2%

Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil
12%

Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil
4%

Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil
2%

TOTAL
Business Interruption:
Tier A

Tier B

Tier C

TOTAL
OVERALL BUSINESS:
Tier A

Tier B

Tier C

New
South
Wales

Northern
Territory

Queensland

South
Australia

Tasmania

Victoria

Western
Australia

TOTALS

GRAND TOTAL: ALL TIERS
Sum Insured
Subject Premium*
GST
Total Reinsurance Premium Due

Nil

* The subject premium figure is premium payable before charges i.e. exclusive of FSL, GST and Stamp Duty

